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1972, the district court granted plaintiff's motion to
amend its complaint and ordered the dismissal of the
libel action. In so doing, however, the district court
retained jurisdiction in the suit for damages in order that
the plaintiff might pursue further relief in the event the
airport board did not agree to plaintiff's demands On
appeal, we affirmed the order of dismissal. The Supreme
Court, however, vacated that judgment and remanded
the case for reconsideration in light of its decision in
Bivens v. Six Unknown Named Agents, 403 U.S. 388, 91
S.Ct. 1999, 29 L.Ed.2d 619 (1971) and on remand the
district court held that the complaint stated a claim
under Bivens and on the basis of that decision entered
the order from which this appeal is taken. 2 'Tr. 317-Why sue at all? I just went to thank him for sending me
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the tuna fish and the cigarettes.' 3 The distinction
between the nature of the function which has been
performed by the judges and the nature of the function
which has been performed by the legislators has been
recognized in the landmark case of D'Oench, Duhme &
Co. v. Federal Housing Administration, 315 U.S. 447,
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